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FACTSHEET: TERMINATION BY THE EMPLOYER DUE TO SERIOUS 

MISCONDUCT BY THE EMPLOYEE 

Termination of your employees is a complex area. The law is often not 100% clear and interpretations of the 

law can change following court decisions. This section of the Employers’ Guidebook sets out the current 

situation and is intended to give general guidance rather than legal advice. As termination of employment is 

the main reason why disputes between employers and employees arise, if you are terminating staff and are 

not sure of procedures we strongly recommend seeking advice from a labour officer, a more experienced 

employer or a lawyer. 

 

If an employee has committed an act of serious misconduct he or she can be summarily dismissed, 

or instantly terminated, if the correct procedures are followed (section 50). It is important that any 

disciplinary proceedings are carefully recorded to confirm that the correct procedures have been 

followed.  If an employee takes legal action the employer must be able to demonstrate that correct 

procedures have been followed. 

 

1. WHAT COUNTS AS SERIOUS MISCONDUCT? 

The Employment Act (the Act) does not define what serious misconduct means.  In law there is no 

fixed standard for what will be a significant enough bad behavior to justify termination for serious 

misconduct: 

“The sufficiency of the justification depends on the extent of misconduct. There is no fixed 

rule of law defining the degree of misconduct which will justify dismissal” (Clouston v Corry 

[1906] AC 122). 

“the question must be whether the conduct complained of is such as to show the servant to 

have disregarded the essential conditions of the contract of service” (Laws v London 

Chronicle [1959] 2 All ER 285). 

The breach must be serious – although less serious breaches, if repeated, can also add up to serious 

misconduct.  

Fiji’s Employment Relations Promulgation 2007 provides a useful guide to what sorts of behaviour 

will be considered to be serious misconduct. Section 33 of that Promulgation says the following 

behaviours are grounds for instant termination: 

 gross misconduct; 

 wilful disobedience to lawful orders given by the employer; 

 lack of skill or qualification which the worker expressly or by implication warrants to possess;  

 habitual or substantial neglect of the worker’s duties; 

 continual or habitual absence from work without the permission of the employer and 

without other reasonable excuse. 

Serious misconduct would cover behaviours such as theft, harassment of other staff members and 

misuse of company property. Serious misconduct can also relate to ongoing poor performance 

issues.  It is a recommended that you obtain a second opinion, for example from a labour officer, on 

how to deal with ongoing problems with poor performance or misconduct. 
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Section 50(2) of Vanuatu’s Employment Act says the following will not be considered serious 

misconduct: 

 trade union membership or participation in trade union activities outside working hours, or 

with the employer's consent, during the working hours; 

 seeking office as, or acting in the capacity of, an employees' representative; 

 the making in good faith of a complaint or taking part in any proceedings against an 

employer. 

 

 

 

 

 

 

 

 

 

 

 

2. MY EMPLOYEE WAS CAUGHT DOING SOMETHING INAPPROPRIATE OUTSIDE OF WORK HOURS. CAN THIS BE 

GROUNDS FOR TERMINATION FOR SERIOUS MISCONDUCT? 

Bad behaviour outside of work hours may also provide the employer grounds for termination for 

serious misconduct. This is because one of the employee’s implied duties is to maintain reasonable 

behaviour.  

In determining whether out of work misbehaviour is grounds for dismissal you need to consider 

whether the nature of your business means that the nature of the conviction, and the nature of the 

conduct on which the conviction is founded, provide sufficient reason for you acting as a reasonable 

employer, to say that the employee is to be terminated (see, for example, NZ Bank Officers IUW v 

Databank Systems Ltd [1984] ACJ 21). 

Common examples of bad behaviour outside of work hours include convictions for theft, drug use, 

drunk driving offence, sexual offences and assaults. 

 

3. WHAT PROCEDURES MUST I FOLLOW BEFORE TERMINATING STAFF?  

The Employment Act says that you must: 

1. give the employee an adequate opportunity to answer any charges made against him 

(section 50(4)) and 

2. act within a reasonable time after you become aware of the serious misconduct (section 

50(5)). 

 

 

Jack works for Bizniz. He has recently started a trade union and constantly disrupts other staff, 
constantly complaining about work conditions and swearing.  Bizniz complies with all laws and 
labour officers have confirmed that all is in order. Jack is on an open ended contract. Can Bizniz 
terminate him for gross misconduct or with notice? 

If Bizniz wants to terminate Jack for serious misconduct it has to ensure that it is not discriminating 

against Jack for being part of a union. As a good employer Bizniz needs to discuss his behaviour and 

language as it would any other employee. 

Whether Bizniz is able to terminate Jack by notice will depend on whether the employee is on a fixed 

term or an open ended contract, and what the terms of the contract are – see factsheets on 
termination of fixed term contracts and termination of open ended contracts. 
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You can only dismiss an employee for serious misconduct if you cannot in good faith be expected to 

take any other course (section 50(3)). This means you have to consider what other courses of actions 

you could take, for example providing additional training, demoting the employee or suspending an 

employee from work. As the law on other courses of action employers are allowed to take is not 

clear it is a good idea to include a clause in your employment contract allowing you to take any of 

these steps in response to incidents of serious misconduct. 

There is no requirement that you must always give employees warning letters before terminating 

them. If the misconduct is performance related and is ongoing, warning letters are probably 

required as a course of action that could and should be taken before termination. If, however, there 

is a single serious incident (such as a theft or assault) then termination without an initial warning 

would probably be acceptable.  

As part of the implied duty of mutual trust, confidence and co-operation you must also be careful not 

to terminate your employee in such a way as to unduly humiliate them (see, for example, Melcoffee 

Sawmill v George [2003] VUCA 24). 

 

 

 

 

 

 

 

 

 

4. WHAT DOCUMENTATION SHOULD I KEEP? 

The law does not require any documentation to be kept, but in practice it is a good idea to keep 

everything in writing in case a dispute occurs. For less serious misbehaviours which accumulate it is 

recommended that you write a warning letter, or series of warning letters, outlining consequences if 

behaviours does not improve. 

If you provide the employee with additional training or instruction in order to improve performance 

you should also record this. As a good employer you should be undertaking regular performance 

appraisals and keeping employee records including records of additional training following warnings 

and other performance appraisal records. 

If you think serious misconduct is sufficient grounds for termination you should write a letter to the 

employee outlining the allegations of serious misconduct and setting a time for a meeting to discuss 

allegations. Any evidence of misconduct should be explained. Records of this meeting should be 

kept.  Any termination should take the form of a formal termination letter which clearly states the 

reasons for termination, the procedures followed and how payments on termination have been 

calculated.  It is also a good idea to copy the letter to a labour officer. 

 

A Bizniz employee punched a colleague in the face at work today. The incident took place in front of 
other staff.  The colleague does not wish to report the matter to the police but it is clear the employee 
who punched the colleague cannot continue in work.  Can Bizniz fire him on the spot as this is clearly 
gross misconduct? 

The Act requires Bizniz to follow certain procedures however it does not state any timeframe for 

these. Bizniz will need to give the employee the chance to answer the charges.  However if the other 

staff are clearly upset by the incident and if the offending employee is likely to repeat this action then 

immediately suspending him pending a meeting would be an appropriate course of action.   

Suspension on pay gives you, as an employer an incentive to sort out the matter quickly. The law is 

silent on whether you can suspend a person without pay, and if you wanted to be able to do this as a 

step in dealing with incidents of serious misconduct it good idea to have clause in contract. For a 

good employer who is dealing with issues in a timely manner suspension on pay will not be a major 

expense. 
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5. IF I TERMINATE A STAFF MEMBER FOR SERIOUS MISCONDUCT WITHOUT FOLLOWING CORRECT PROCEDURES 

WHAT MIGHT HAPPEN TO ME? 

If a staff member is terminated for serious misconduct, but procedures are not properly followed, 

then severance allowance is payable and you may also be liable for a payment of up to 6 times the 

usual amount of severance allowance (section 56(4)). The Court can also order additional damages 

payments if it finds that the employer has acted so unfairly as to be in breach of the implied duty of 

mutual trust, confidence and co-operation. 

This is an employment grievance situation, and the Employers’ Guide does not cover this in detail, 

although if there are requests future editions of this Employers’ Guide may provide a section on 

employee grievances.  It is a good idea to involve a labour officer as soon as possible in any 

grievance situation to put forward your side of any situation. 

 

6. IF I WANT TO AVOID THE PROCEDURES INVOLVED WITH INSTANTLY DISMISSING AN EMPLOYEE FOR SERIOUS 

MISCONDUCT, CAN I DISMISS HIM BY GIVING NOTICE INSTEAD? 

If your employee is engaged on an open ended contract, or is engaged on a fixed term contract which 

contains a notice clause, then you can terminate by giving notice under section 49 (Kelep v Sound 

Centre [2008] VUSC 13). 

Whilst the above statement is probably correct, a recent court decision (Nin v Torres and Banks 

Provincial Council [2011] VUSC 22) suggests that you need to be careful about how you word your 

letter of termination by notice. In Nin some employees were dismissed by being given pay in lieu of 3 

month’s notice. However, the dismissal letter referred to poor staff appraisal reports. The court held 

that even though notice had been correctly given and the employees dismissed under section 49, 

because the employees were not given an opportunity to discuss poor appraisal reports the 

dismissal was unjustified. The court therefore awarded an additional payment of 4 times the regular 

amount of severance allowance to these employees. 

 

 


